Mercury Refining Site Proposed De Minimis Settlement
Response to Comments

This document responds to significant commentsivedeoy EPA regarding a proposee

minimis settlement at the Mercury Refining Superfund Stat¢”). The terms of the proposed
settlement were embodied in a proposed admingratider on consent (“2006 Proposed
AOC"), pursuant to Section 122(g) of the ComprehenEnvironmental Response,
Compensation, and Liability Act, (“CERCLA"), 42 UG 88 9622(g). The 2006 Proposed AOC
was not finalized. These were the only comment& Eeeived in response to its request for
public comment, published on August 23, 2006 inRéderal Register (71 Fed. Reg. 163,
49450), regarding the proposed settlement.

|. Backaground

From the 1950s through 1998, the Site was usetéitercury Refining Company, Inc.
("Mereco”) as a mercury reclamation facility. Dagioperations at the Site, special “retort”
ovens were used to heat mercury and/or mercuryagong materials (“MCM”) and recover
elemental mercury, which was then further processedrefined on the Site. Through the
mercury reclamation process, hazardous substances to be disposed of at the Site. The Site
was placed on the National Priorities List ("NPL)1983 and the New York State Department of
Environmental Conservation (“NYSDEC”) became thadl@gency for clean-up and enforcement
at the Site. Pursuant to a 1985 CERCLA conseneddoetween Mereco and New York State,
Mereco performed some cleanup actions at the ISit&ever there were continuing releases from
site operations and fires. From 1989 through1&@9, Mereco entered into a number of
agreements with NYSDEC to study and clean-up thee SAdditionally, in 1996, NYSDEC

issued a corrective action permit under RCRA.

Because Mereco failed to fulfill all of its obligans to NYSDEC, in November 1999, NYSDEC
ordered Mereco to cease all cleanup work at tree&it requested that EPA take over as the lead
agency for cleanup and enforcement at the SitertuhdeSuperfund program. EPA has since
performed a remedial investigation/feasibility stytRI/FS”), issued a Proposed Plan and sought
public comment, and on September 30, 2008, isswe&ecord of Decision (“ROD”) which
included a responsiveness summary.

EPA conducted an extensive potentially respongbley (“PRP”) search which included
analyzing Mereco’s business records and enteriagnfbrmation from those records into a
computerized database. This database was usedparpg a waste-in list. When EPA made the
de minimis settlement offer in 2005, EPA’s database containfmation on 2,726 contributors
who sent a total of 7,506,275 pounds of mercuryM@dM to the Site. Of these 2,726
contributors, 1,970 were exempt from liability un&ection 107(0) of CERCLA, 42 U.S.C.
89607(0), because they serdeamicromis amount of mercury and/or MCM to the Site. Of the
remaining 756 contributors, EPA was able to lo&#@ contributors. Of the locatable
contributors, 172 sent batteries to the Site, dridase 172 locatable contributors, 133 parties



sent only batteries to the Site and 39 parties Isetht batteries and non-batteries. At that time,
EPA determined that parties who sent batteriesedite would likely satisfy their burden under
the Superfund Recycling Equities Act (“SREA”), Sent127 of CERCLA, 42 U.S.C. 89627, and
could therefore successfully argue they are exdrapt liability. Additionally EPA did not
include in the waste-in list the battery contribasg of the 39 locatable parties who sent both
battery and non-battery waste. With eliminationhef batteries, EPA was left with a total of 445
locatable, norde micromis, non-battery-only parties.EPA called these parties “Contributing
Parties” and the mercury they sent to the Site t@louting Waste.” Of these 445 parties, 20 were
considered majoparties because they individually sent more tharoi¥%e mercury and/or
mercury-containing material to the Site. The remma 425 parties were consider@dgminimis

by EPA.

On October 26, 2005, EPA sent a letter to the 48pgsedde minimis parties notifying them of
their status ade minimis parties and offering them the opportunity to settidn EPA. Each of
these parties individually sent less than 1% ofGbatributing Waste to the Site. Collectively,
these 425 parties sent 30% of the Contributing ¥esthe Site. Simultaneously, EPA sent
general notice letters to the 20 major partiesrmfog them of their liability for the Site and
providing them with notice of the impendidg minimis settlement offer.

Of the 425 parties who were sent teminimis settlement offers, 292 parties signed the AOC.
Of the 131 parties that did not sign the AOC, 2dips challenged their liability arguing that they
are excused because of a prior bankruptcy, bedaRaé&s records contained inaccurate waste-in
information, or because EPA had the wrong partiy AlEeviewed the claims of these 24 parties
and decided not to pursue them further. Sixty-feteers were returned by the U.S. Postal
Service as undeliverable and eight recipients metlithe package informing EPA that they
received it in error. EPA reviewed the addressrimition for these parties and included the
parties for which a valid address could be locatemirevised settlement offer.

Eachde minimis party’s individual settlement amount was calculdtganultiplying the number

of pounds of Contributing Waste it sent to the 8ife$2.47 per pound. EPA calculated this price
per pound by adding: 1) EPA’s unreimbursed respoasts through February 28, 2005; 2)
estimated “interim costs” including estimated cdstsomplete the feasibility study (“FS”) and
prepare the proposed plan and ROD; 3) the thaniaaited future RD/RA costs including EPA’s
future oversight costs; and, 4) a 100% premiumlbiutaire costs to cover cost overruns or
remedy failure. EPA then subtracted out a 6.6%amnpshare, then divided by the total number
of pounds of Contributing Waste sent to the Site.

'Note that if you subtract the number of parties semt only batteries to the Site (133)
from the total norde micromis locatable parties (580) you get 447 not 445. 44éincludes two
parties who each sent battery and non-battery wagtee Site irde micromis quantities when
calculated separately but when combined, theitd@teceed the 200 Ib. threshold.

2 Note that this methodololgy was employed in tHerg2005)de minimis settlement
offer. The methodology has been changed for thisedde minimis settlemenbffer being made



Il. Responseto Comments

1 Comment: EPA’s waste-in list and volumetric rankings acg accurate as EPA included
in its calculations materials that do not meetdéénition of ‘hazardous substance’ under
CERCLA 8101(14). Such an approach is not condistéh EPA’s guidance on developing
waste-in lists which states that EPA must firsedeiine the approximate amount of hazardous
substances in the waste streams brought to théaach party and then develop a volumetric
ranking. EPA cannot simply use the weight of norandous substances to prepare the
volumetric ranking. EPA is not authorized to emtéo de minimis settlements with PRPs based
on their contributions of non-hazardous substatw@sSite and thus EPA’s settlements are
inappropriate and not in accordance with CERCLAZ12

Response: EPA’s waste-in list and volumetric rankings weedculated and developed
utilizing the information available to EPA regardithe materials delivered to the Site. In order
to create the waste-in list, EPA focused its ingoin the mercury and mercury-containing
materials that were sent to the Site. To createdtste-in list, EPA obtained all of Mereco’s
records and entered the data into a databaseedting its waste-in list, EPA utilized the total
weight of the material sent to the Site from eacteptially responsible party (“PRP”) because, as
discussed below, EPA could not reliably or considyedetermine the amount of mercury
contained in each shipment. This approach is stergi with EPA’s February 22, 1991 guidance
entitled “Final Guidance on Preparing Waste-ind &hd Volumetric Rankings for Release to
Potentially Responsible Parties (PRPs) Under CERCWaste-In Guidance”). This guidance
instructs Regions to develop an approach for asgpgsste-in information that is internally
consistent and based on a common set of considiesatiOne such assumption identified in the
guidance is that hazardous and nonhazardous sabstahmixed together, should be considered
hazardous and should be included in their entoetyaste-in and volumetric lists. This
approach is consistent with case law as well (st@nl).

While creating its waste-in list initially, and light of the comments received on teeminimis
settlement, as discussed further in response ton@&mn2 below, EPA attempted to determine the
amount of mercury contained in each shipment. Hewesuch a breakdown could not be
reliably made. With very limited exceptions, red®relied upon to develop EPA’s database do
not contain information on the amount of mercurgtamed in each shipment. The underlying
documents in the files upon which the databasased identify over fifty different “waste-types”
which were processed by Mereco. Based on infoonaibtained from Mereco and EPA
personnel, it was determined that the amount otumgrcontained within a particular waste-type
(e.g., manometer, battery, thermometer) varied fneanufacturer to manufacturer of the waste
type. Also, depending on when the item was manurfad, the amount of mercury utilized in a
particular product varied due to the cost of megrairthe time of manufacture as well as
regulations which were promulgated regarding mgrase and disposal. Even if EPA were to
attempt to estimate the amount of mercury contain@ach waste-type, there is insufficient

based on changes to the waste-in list due, in fmatthe comments received on the 2005
settlement offer.



information contained in documentary evidence ti@eine the condition of the shipment at the
time the shipment reached Mereco or at the timeligment was processed. For example, in the
case of pressure regulators that were procesdbd §ite, EPA learned from Mr. Leo Cohen,
President and founder of Mereco, that to procesgtlssure regulators, Mereco built a machine
which crushed the pressure regulators therebysielgahe mercury. The entire crushed pressure
regulator was then placed into the retort and teecary was reclaimed. Thus the non-mercury
components became contaminated with mercury. Heéoforegoing reasons, EPA decided that in
order to treat all parties similarly, EPA wouldlize the total weight of the material shipped to

the Site and not the weight of the mercury conthiferein. The commentors seek for EPA to
make assumptions about the evidence which is naageed in the documents in EPA’s files. To
have made such assumptions beyond those suppgrtbd physical documentation would have
been unreasonable. Moreover, as noted and withoord exception (see response to Comment 9
below), EPA applied this methodology in a thoroygtdnsistent manner as to all PRPs, from the
lowest volumede minimis PRPs to the highest volume major PRPs. See edgmnse to

Comment 2 below.

EPA recognizes that there are many ways to edtadtid organize a waste-in list. As stated by
the Court inJ.S. v. Cannons Engineering Corp., 899 F. 2d 79 (1Cir. 1990), regarding the claim
that EPA should have used one method for detergniminportionate liability over another
(relative toxicity versus a strict volumetric rang): “[h]aving selected a reasonable method of
weighing comparative fault, the agency need notwdihat it is the best, or even the fairest, of all
conceivable methods. The choice of the yardstidbetased for allocating liability must be left
primarily to the expert discretion of the EPA, partarly when the PRPs involved are numerous
and the situation is complexCannons at 88. EPA believes it reasonably developed denias

list in that all parties are treated equally gitka inherent limitations of the information
available.

The commentors also state that EPA’s waste-imslisbt accurate because it includes materials
that are not hazardous substances as defined tioi$@01(14) of the Comprehensive
Environmental Response, Compensation and Lial#lty(“CERCLA”), 42 U.S.C. §9601(14).
Utilizing the total weight of the material sentttee Site as opposed to just the weight of the
mercury contained therein is not only consisteth\wiPA guidance but also with case law on this
issue. As stated above and below in responsemani&nt 2, in most cases, EPA was unable to
determine the amount of mercury contained in eachqolar shipment to the Site. However,
Courts have recognized that when hazardous andhapardous substances are combined the
whole product is addressed as a hazardous substdl¢een a mixture or waste solution
contains hazardous substances, that mixture I hi@eardous for purposes of determining
CERCLA liability.” B.F. Goodrich Co. v. Murtha, 958 F.2d 1192, 1201 (2d Cir. 1992). Similar
arguments have been made with regards to very tcowentration of hazardous substances in
large volumes of liquid which have also been regddiy the courts. Ibnited Statesv. Alcan
Aluminum Corp, 990 F.2d 711(2d Cir. 1993) the defendant claimedl titre concentrations of
hazardous substances in its waste emulsion weu#figisnt to constitute hazardous substances
under CERCLA. The Second Circuit noted that ligpiinder CERCLA attaches regardless of
the concentration of the hazardous substancesmresa defendant's waste. As stated by the



Court, “[T]he absence of such quantity requirememSERCLA leads inevitably to the
conclusion that Congress planned for the ‘hazardabstance’ definition to include even
minimal amounts of pollution.” 990 F.2d at 720. uShsince mercury is a hazardous substance
under CERCLA, items containing mercury, regardiE#sthie amount of mercury contained in
such items, can be addressed under hazardousrstisishorities.

2. Comment: EPA could have estimated the mercury contenaahevaste stream and each
waste shipment utilizing the information containedhe Mereco generator waste profile sheets
(“Waste Profiles”). EPA could have utilized a &drapproach to determining mercury content
utilizing first the quantity of mercury recoveredere available, followed by an entity-specific
average of mercury recovered from a distinct erdjigcific waste stream, followed by the
guantity of mercury identified from Waste Profil@sother shipment-specific document, and then
finally the average of the percentages of mercdeyptified on the Waste Profiles which report the
same type of waste stream.

Response: Neither the Waste Profiles nor the Certificate®estruction (identifying
mercury recovered) are sufficiently reliable taraate the amount of mercury sent to the Site
with each shipment and therefore EPA did not basevaste-in list on the information contained
in these documents.

Of the 31,394 documents used to create the datatagering 12,947 transactions, only 562 are
the Waste Profiles to which the commentors reféius, EPA has Waste Profiles for only 4.34%
of Mereco’s transactions for which EPA has evidendéth respect to Contributing Parties, EPA
has Waste Profiles on 376 of the 4,924 transactwhgh is only 7.6% of these transactions.
Based on information obtained from discussions Widreco personnel, including a deposition of
Leo Cohen, Mereco’s founder and President, EPAraeted that these Waste Profiles were
generated based on information provided by the rgémes and contained general information
about the likely waste to be sent to the Site. ,Aadregular customers, these Waste Profiles
were often filled out once, covering material ipegted to send to the Site over the course of
many years. Not only do these Waste Profiles comtaly estimates of the amount of mercury
contained in an item, they also do not necesshe&r any relationship to the actual shipments
that were sent to the Site, nor the condition efrtiaterial received at the facility. According to
Mereco personnel, the purpose of the Waste Profifesto ensure that Mereco was able to
process the general type of material that the geéoewished to send.

Additionally, the Waste Profiles reflect a wide ganof mercury content for the same waste type
sent to the Site. For instance, EPA has Wastel&dbr materials from spill cleanups which
identify a mercury content of <1% and Waste Preffter such materials which identify a mercury
content of 100%. It would be impossible to detaenivith more specificity the actual amount of
mercury contained in a shipment of spill debrisdaasn these or any other Site documents.
Similar discrepancies can be found for most wagied. For example, mercury in manometers
range from between <1% to 20%, thermometers ramoge 5% to 20%, and switches range from
<2% to 25%. Yet another problem with using thest&rofiles to determine the amount of
mercury contained in a particular item is that oflee Waste Profile is inconclusive, and in some



instances, sloppily prepared. For instance, maagté/Profiles state “1-100%” as the amount of
mercury contained in a particular item, many inelushe percentage value for an assortment of
items, and many state 100% for the mercury comdemems which, based on the documents
themselves could not contain 100% mercay.(“Batteries 100% or Crushed/broken light bulbs
100%).

Often the mercury content contained on the Wasiél€s for a particular MCM differs from the
mercury content for that same MCM provided to ERAVy. Cohen. For instance, Mr. Cohen
stated that the term “switches” could be used ¢atidy a number of different MCM items. He
said that barometers were often called switchegladcontain 60% mercury whereas other
items denominated as switches could contain fras8%- mercury depending on the type of
switch. With regard to ignitron tubes, anotheretyf MCM, Mr. Cohen stated that they came in
all sizes, each containing varying amounts of ngrcie stated that a 3-4 Ib. ignitron tube could
contain ¥z b of mercury or 50-75% mercury, whill@er ignitron tube contains far less
mercury by weight. With regard to pressure regutatyet another type of MCM, some of the
Waste Profiles state that mercury regulators osqune regulators contain 1% mercury, however
Mr. Cohen stated that many pressure regulatorshedig total of 7-20 lbs but contained ¥ - %2 Ib
of mercury per pound of such device, or 4 to 25%comy.

EPA has very few Waste Profiles upon which to eetd the Waste Profiles give no specifics as
to the size, age, manufacturer or type of a pdaiddCM so there is no way to reliably
extrapolate from them. A commentor suggestedERa take an average of the percentages
included on the Waste Profiles for a particular M@Mletermine the mercury content for that
particular MCM. For EPA to utilize such an averagmuld be arbitrary and inconsistent with
EPA guidance. EPA also would have to extrapolatd snformation over all shipments to the
Site for a particular MCM which would inject a higegree of uncertainty into the waste-in list.

One commentor suggested that EPA utilize the @zatés of Destruction to determine the
amount of mercury contained in a particular wagpet These documents, when they are
available, identify the amount of mercury recoveaéidr the retorting process was completed.
They do not indicate the amount of mercury whicimeanto the facility or in any way reflect the
amount that was released. Thus, the Certificdt@struction exclude the very mercury creating
the environmental problems at the Site. Accordmgnformation obtained by EPA from
discussions with Mereco personnel, there were festances where a customer would send
mercury or MCM to the Site, followed by Mereco pessing that specific material and returning
it to the customer. Instead, for the most partyéde personnel would create a “soup” of different
mercury-containing items on hand at any given tsmas to maximize the efficiency of the
retorting process. Thus the amount of mercurywwes reclaimed after items were retorted would
not even necessarily have any bearing on the anzdumércury that was sent to the Site by a
particular customer. Additionally, as with the W&aPBrofiles, the Certificates of Destruction do
not provide sufficient information to account ftwetvarying amounts of mercury contained

within a particular waste type.

3. Comment: The top 62 parties on EPA’s waste-in list sent 3F%e gross weight of the



wastes to the Site. EPA should thus determinedlagive contribution of mercury by each of
these top 62 parties which should provide EPA witfiicient information to reasonably estimate
the total quantity of hazardous substances (meyduwogught to the Site during this time period.
EPA should then establish an appropriatedeminimis cut-off based on the total quantity of
mercury sent to the Site. Those PRPs whose tofahent of materials is equal to or less than
the 1%de minimis cut-off will be de minimis parties without further consideration of the meycur
content of their waste.

Response: As discussed in greater detail in EPA’s respons€3oimments 1 and 2 above,
EPA created its waste-in list and volumetric ragkiased upon the amount of mercury and
MCM that all locatable, nade micromis, non-battery-only parties sent to the Site. Thisraach
was based on documentary evidence of the weigieomaterial that each of these 445 parties
sent to the Site. Such an approach is fair andistamt with EPA guidance and case law. As
noted in response to Comments 1 and 2 above, iharsufficient information for EPA to
reliably determine the relative amounts of merczegt by each of the top 62 parties.
Additionally, our de minimis policy and our settlent policy don't have a strict cut-off and there
iS no basis to exclude parties.

4, Comment: EPA's information gathering efforts were inadequatd EPA could have
obtained better and more accurate information erathount of mercury sent to the Site using its
information gathering authority under CERCLA 8104(&pecifically, EPA should have sent
information request letters to the PRPs to obtaénGertificates of Destruction which would have
indicated the actual amount of mercury obtainedhfeach shipment. In addition, EPA should
have made a better attempt to quantify the amolumeocury sent to the Site for the 30 years
before hazardous waste manifests were requirechofbave done so is unfair and “gives a pass”
to parties who sent mercury to the Site in theRGRA era.

Response: Pursuant to an information request letter seiMéoeco in accordance with
Section 104(e) of CERCLA, Mereco supplied EPA veithof the customer records it had in its
possession (over 50 boxes of files documentingvdEe streams of its approximately 3,000
customers spanning over 40 years of operationEftAl created a database to manage and sort
this information. EPA does not believe that it Idolave obtained better or more accurate
information on the amount of mercury sent to tite ven if it had sent information request
letters to all potentially responsible parties isathere a requirement that EPA undertake such a
comprehensive search. In fact, the courts, ingeizing the need to encourage voluntary
settlement between EPA and PRPs, have never rddti?é to do an exhaustive and expensive
search for documents. If the courts were to regEPA to conduct an exhaustive search, “there
would be no incentive for the EPA to enter intolsaettlements since by doing so they would not
decrease their enforcement costs but, indeed, tbaedke on the burden of showing that the
settling parties paid their equitable shar&liited Satesv. Rohm & Haas Co., 721 F. Supp. 666,
679 quotingn re Acushnet River & New Bedford Harbor, 712 F. Supp. 1019, 1027.
Furthermore, to conduct an exhaustive search fourents would duplicate the aspects and
expense of litigation that settlement was desigoealoid. United States v. Rohm & Haas Co.,

721 F. Supp. 666, 679.



The commentor also suggests that EPA should hanterdermation request letters to obtain the
Certificates of Destruction which, they argue, vebuldicate the actual amount of mercury
obtained from each shipment. As discussed molgifutesponse to Comment 2 above, EPA
does not believe that these documents, even if¢cball have been obtained from the majority of
parties on the majority of transactions, would hak@vided useful information.

Finally, the commentor states that EPA should Heeteer quantified the amount of waste sent to
the Site before 1980 when hazardous waste manuestsrequired. Mereco sent EPA all of its
records, including records documenting shipmentsteethe Site before manifests were required.
Some of these pre-1980 transactions are well dootaddy internal Mereco records, shipping
receipts, contracts, etc., some are not easyeirgt. EPA utilized whatever reliable

information was contained in these pre-1980 docusnand included these transactions and
associated parties in its database. Those loegpalties who sent more than 200 Ibs. of mercury
and/or mercury-bearing materials, which were nbeotise exempt from liability, were included
in EPA’s waste-in list.

5. Comment: One commentor cited to a specific case, statingdbarts have found that
EPA’s settlements “must be based upon, and rougirielated with, some acceptable measures
of comparative fault, apportioning liability accard to rational [text omitted] estimates of how
much harm each PRP had done.” The commentor fusthexd that rational estimates of the
amount of harm are typically measured by the gtyanfihazardous substances a PRP has
contributed in comparison to other PRBee U.S v. Cannons Engineering Corp., 899 F. 2d 79

(1% Cir. 1990).

Response: In the quoted passage fra@annons the commentor omitted important
language, “if necessarily imprecise.” The actuadtgis “settlement terms must be based upon,
and roughly correlated with, some acceptable measfuromparative fault, apportioning liability
among the settling parties according to ratiofaiécessarily imprecise) estimates of how much
harm each PRP has doneCannons at 87. TheCannons court intentionally left unanswered the
degree of precision required in the correlatiohadfility to fault. Recognizing the need for
flexibility, the Cannons Court stated that, “not only must the EPA be gilesway to construct
the barometer of comparative fault, but the agenasgt also be accorded flexibility to diverge
from an apportionment formula in order to addrgec®l factors not conducive to regimented
treatment Cannons at 88. Furthermore, the court@annons specifically rejected “the
argument that the EPA should have used relativeitg>as a determinant of proportionate
liability for response costs, instead of a stristhyjumetric ranking” because EPA “having
selected a reasonable method of weighing compar&iut ... need not show that it is the best,
or even the fairest, of all conceivable methods Glhoice of the yardstick to be used for
allocating liability must be left primarily to thexpert discretion of the EPA, particularly when
the PRPs involved are numerous and the situatioongplex.”ld. at 88; se&nited Satesv.
Wallace, 893 F. Supp. 627, 633. As discussed above, EfeA dot have reliable information
concerning the amount of mercury contained in é@ch sent to the Site. As a result of this
missing information in the record, EPA has choseedtablish its waste-in list based on weight,
which is a reasonable method of measuring comparé&tult and is consistent with EPA



guidance. Furthermore, “comparative fault is ddatdetermination, the best measure of which
should be chosen by the EPA based upon their espértUnited States v. Cannons Engineering
Corp., 899 F.2d at 87.

6. Comment: EPA should have looked at RCRA waste codes ohl#zardous Waste
Manifests and Mereco’s waste codes to determinarti@unt of mercury in each shipment.

Response: Neither the RCRA waste codes on the HazardouseNdahifests from the
Site nor Mereco’s waste codes identify the amo@im&rcury contained in the waste-type, only
the type of material that was sent to the Sker those wastes that were classified as RCRA
characteristic waste, we know that the mercuryeanivas above a certain threshold level, but
even this does not tell us the amount of mercungained in the particular shipment.

7. Comment: PRPs that sent high-volume/low-toxicity waste te 8ite bear a
disproportionate share of the Site costs than RRRsent high-toxicity/low-volume waste to the
Site due to EPA’s volumetric ranking.

Response: The commentor appears to be confusing toxicity wa@hcentration. The
reference to high toxicity vs. low toxicity is af@éeence to the amount of mercury contained in the
item not the toxicity of the mercury. EPA addexsshe concentration argument in responses to
Comments 1 and 2 above. As explained on pagee®Afs June 19, 1987 guidance entitled,
Interim Guidanceon Settlementsvith De Minimis WasteContributorsunderSection122(g)of
SARA, which was cited by the commentor, EPA would hattempted to make adjustments if
“[A] PRP disposed of a minimal amount of a wastaalhs highly more toxic or which exhibits
other more serious hazardous effects than otharthags substances at the site.” In that instance,
“[T]hat PRP, despite the minimal amount of his ctmition, normally would not qualify for
treatment as a dainimis party.” Since all of the PRPs are included basetaving sent the
same hazardous substance to the Site, there if@@dce in toxicity. At the Mereco Site, the
toxicity of the mercury sent by a given PRP dodschange according to the weight of the item
sent to the Site and therefore EPA’s ranking basedeight alone does not create
disproportionate shares.

8. Comment: EPA included only non-battery mercury shipments exxduded other non-
battery shipments containing CERCLA-listed wasteshsas manganese, silver and lead. While
the cleanup of mercury is driving the remedy, ERAwWd not exclude hazardous waste shipments
from the waste-in list but include non-hazardousted.e. total weight of mercury containing
material) in the waste-in list.

Response: Manganese, lead and silver were brought to andegsed at the Site. While
manganese was detected at the Site above scrdemais) the concentration of manganese found
at the Site was consistent with background conagatrs and therefore no cleanup is required for
manganese. Regarding silver and lead, EPA anafpzeétese metals during its remedial
investigation of the Site. The investigation did find silver above its screening levels in the
groundwater. Lead was detected once in the grourdwaba concentration which slightly
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exceeded its groundwater limit. Neither lead niwesiwas detected in soil samples. Lead, and to
a lesser extent silver, was detected in the sedimearatch basins and in the Unnamed Tributary
to Patroon Creek, however, neither EPA's HumantHé&dkk Assessment nor its Baseline
Ecological Risk Assessment found any unacceptadis due to silver or leadTherefore, there

IS no reason to include such shipments in the wadist. If the material contained mercury and
these other substances, such materials were irtCludéhe waste-in list.

9. Comment: The Metropolitan Transportation Authority (“MTA%ent mercury arc
rectifiers to the Site which weighed 15,000 pouedsh and contained less than 500 pounds of
mercury (3.5% of total shipping weight). Mercurgswrained out of them and the remainder
sold off as scrap by Mereco.

Response: Of the New York City Transportation Authority’dTA's") 31 shipments to
the Site, eight of these involved eight arc restdithat the commentor describes. The rectifiers i
the eight shipments were 15,000 to 20,000 pouncls. eéhe remaining 23 MTA shipments
contained mercury and other mercury-contaminate@nads, including small arc rectifiers. EPA
has learned that the eight giant arc rectifiersevwedeed treated differently than all other waste
that was sent to the Site. According to Merecoisier plant manager, Mereco built a booth in
the retort building in which it drained each giant rectifier of its mercury, then power washed
the remaining steel until wipe samples indicatexd thwas free of mercury. The remaining steel
was then shipped off-Site as scrap metal. Meretotesl approximately 350 Ibs. of mercury plus
150 Ibs. of sludge and metal for each giant artifiexcbrought to the Site. Since these items
were the only items brought to the Site that werteaither retorted or otherwise disposed of on-
Site, EPA is counting the weight of each of théheghipments of giant arc rectifiers as 500 Ibs.
As to the remaining 23 shipments, since these it®ere treated the same as all other shipments
in that the entire shipment was either retortedtberwise disposed of on-Site (in this case
retorted), EPA is making no adjustment for thesprants with the exception of the adjustment
identified in response to comment 18 below.

10. Comment: A 1% cutoff is arbitrary because 1/3 of all EB&mMinimis settlements place
the cut-off at less than 1%.

Response: EPA's July 30, 1993 guidance “Streamlined ApprofaeiSettlements with
De Minimis Waste Contributors Under CERCLA Section 122(gAX)(OSWER Directive
#9834.7-1D, does not establish a set percentagie fomimis cutoffs. Rather it encourages site-
specific decisions recognizing thdg minimis cutoffs have ranged from .07% to 10%
nationwide. EPA chose a 1% cut-off because: t (8)donsistent with many othde minimis cut-
offs used by the Region and nationally; (b) thisaffi results in thede minimis parties being
responsible for 30% of the locatable, non-batterlyononde micromis MCM sent to the Site
and thede maximis parties being responsible for 70% of the locatatede micromis MCM;
and (c) it leaves a manageable numbeteafiaximis parties with whom EPA will attempt to
negotiate an RD/RA settlement.

For the revisedle minimis settlement, EPA is still utilizing 1% as tde minimis cutoff however,
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after accounting for a discount for materials gerthe Site after February 1994 (see response to
comment 15 below), théde minimis parties’ share is now 23% of the total rather tB@%.

11. Comment: EPA should make equitable adjustments consistéhtits decisions at the
Tonolli Superfund Site in Pennsylvania (where ER&divolumetric and proportional reductions)
and at the Sealand Superfund Site in New York (/i A made adjustments for volume and
discounts for other equitable factors like the jproty of the generator to the Site, unspecified
waste disposition and potential nexus). EPA shaidd make equitable adjustments for parties
that sent liquid mercury versus parties that sémtromercury-containing materials to the Site.

Response: Each Site and settlement is unique and fact-gpeifd therefore comparisons
of factors used in onde minimis settlement at one Site are not necessarily infavenatr relevant
to anotheide minimis settlement at another Site. For instance, thestgbéadjustments” and
“equitable factors” referred to with regard to ®ealand Restoration Site minimis settlement
are not relevant to @ minimis settlement at this Site. At the Sealand sitegnmglete
documentation resulted in there being a degreacdrtiainty regarding the ultimate disposition of
waste materials for which some customers arrangiedisposal. Some waste was known to have
been disposed of at specified locations at theaBdadite, some was only known to have been
brought to the site but no disposal disposition n@®d, and other transactions failed to reflect
any destination for the waste. Because the Seslédperator was a waste hauler and was
known at times to use disposal facilities othentis own, it was not certain that waste in the
third, unknown destination category, ever in faasweceived at the Sealand facility. These facts
caused EPA, in the Sealand case, to make certpsta@nts. The adjustments were all made
based on varying degrees of certainty that theevastterial ever was actually disposed of at the
portion of the Sealand facility where remedial wads to be performed, not based on
adjustments to a volume of waste which was knowmate been received and disposed of at the
site. As discussed above, at the Mercury Refigig, all mercury received at the Site was
handled similarly and thus an adjustment basedjaityesimilar to what was done at Sealand
would be inappropriate.

With regard to the Tonolli Site in Pennsylvania, are not aware of any specific adjustments that
were made to achieve tde minimis settlement. In fact, like at Mereco, to determangarticular
party’s share, EPA utilized the total weight of #iepment sent to the Site and not the amount of
contaminants (in that case lead or cadmium) coadiin the shipment. Additionally, EPA
reviewed the specific Tonolli documents identifladthe commentor and found nothing in the
documents which would alter EPA’s decision to m#iliveight only to develop its waste-in list.

12. Comment: EPA'’s estimation of its Future Response Costsrenéfficient. Specifically
the commentor notes:

a. The PRPs have not been able to vet EPA’s fulnsedata and the underlying
assumptions of EPA’s estimate of future responsésco
b. EPA's treatability study and feasibility stuaie incomplete;
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c. EPA’s Proposed Plan for addressing the cleaftipe Site is not complete nor has it
been issued for comment; and

d. Potentially significant cost items such as rattesource damages have yet to be
examined and included in EPA’s cost estimate.

In addition, the commentor points out that ove¥e8&f EPAde minimis settlements are
reached after Remedial Design/Remedial Action (‘RAY) negotiations. The commentor also
notes that through this settlement EPA is onlyemtihg approximately $2,000,000 of the
projected $4,000,008e minimis settlement (because of less than full participatimich will
likely put a greater financial burden on the rermagmonde minimis parties.

Response: Section 122(g)(3) states thdg minimis settlements shall be reached “as soon
as possible” after the information necessary talraaich a settlement is available. EPdés
minimis guidance encourages Regions to enter into eéanginimis settlements, knowing that
such settlements would likely be completed priathescompletion of an RI/FS and the issuance
of a ROD. When EPA made the originiglminimis settlement offers it believed it had sufficient
information to allow it to enter into the settlerhéecause the Rl had been completed and EPA
knew what remedial options might be available t@twployed. This was factored into EPA’s
future cost estimate. EPA included a 100% prenimigover, among other things, cost-overruns
and remedy failure. This approach was consistéht BBPA’s June 1992 guidance “Methodology
for Early De Minimis Waste Contribution Settlements Under CERCLA 12A(gR),” OSWER
Directive 9834.7-1C, where EPA is instructed thizdiitemized past cost summaries and to
estimate remaining costs based on reasonable judgind to include premiums. In any event,
the revisedde minimis settlement offers are being issued after the issiaf the Record of
Decision and thus the future cost estimates upaahithe revised settlement offers are based,
more accurately reflect the expected remedial coBt® revised settlement offer also includes a
100% premium. (See also response to comment 1@/belo

As for the fact that claims for natural resourcendges may not as yet have been examined and
are not included in EPA’s cost estimate, EPA isandesignated Natural Resource Trustee and
thus has no authority to either evaluate or satiteral resource damage claims. Moreover, EPA
is under no obligation to hold up cost recoverylsetents under Section 122 of CERCLA for
natural resource damage assessments and claims.

While the majority of all EPAle minimis settlements may be reached after Remedial
Design/Remedial Action (“RD/RA") negotiations, atieere would be more certainty to EPA’s
future costs if we waited until that stage of thegess, due to a number of factors including the
sheer number of PRPs associated with this caseapropriate to settle with these minor parties
prior to concluding RD/RA negotiations.

EPA recognizes that it is obtaining a partial set#nt through thde minimis settlement.
However, this is consistent with the notion thatAER the original settlement, was only settling
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with de minimis parties that sent approximately 30% of the wastledSite? Liability under

Section 107(a) of CERCLA, is strict, joint and s&lea concept which has been affirmed in
numerous judicial decisions and jurisdictions. samuently, all liable parties are responsible for
all of the costs incurred by EPA at a site. If,quant to Section 122(g) of CERCLA, EPA decides
to settle with thele minimis parties for an appropriate portion of the costoeamted with the
Mereco Site, based on rational, albeit rough apprations of their contribution to the Site, EPA
is well within its statutory authority to seek tte@maining costs from any or abn-de minimis

liable parties.

13. Comment: EPA has not located all PRPs. EPA listed aypahtich sent liquid mercury
to the Site as ‘unlocatable’ but the commentor alae to locate that party through a ‘google’
search.

Response: As discussed in EPA’s response to Comment 1 ali€R8, undertook an
extensive PRP search at this Site wherddminimis settlement offer was made in 2005, EPA’s
database contained evidence on 2,726 contributioossent mercury and mercury-bearing
materials to the Site. After EPA entered the daits database it employed a number of different
search strategies to locate PRPs and determinea&ecnailing addresses. This process took
almost a year to complete and it included extenguedity control. EPA was then able to verify
the addresses by mailing the fidgminimis settlement offer. In fact, of the 428 minimis
settlement offers sent, 65 letters were returnashdsliverable. EPA corrected the addresses for
many of these 65 parties. Some were still unlddataThose parties that EPA could locate will
be included in the revisetk minimis settlement offer. If additional parties are lachin the
future, either by EPA or the other PRPs for thig Shen EPA can certainly include them in a
subsequent settlement offer.

14. Comment: In August 2006, a Commentor submitted a repatitled, “Electrokinetics
Applicability Review, Mercury Refining Superfundt&i Colonie, New York” (“EK Report”)

which concluded that electrokinetics (“EK”) is ampuoven technology, EK has a poor
performance history for mercury remediation, theaugy at the Site is not amenable to EK,
bench-scale results have been highly variablegthave been no successful field demonstrations
of EK for remediation of mercury under soil condiits similar to those at the Site, and the ability
of EK to achieve the cleanup standards in the rehgcheframe is uncertain.

Response: EPA believes that its investigation of EK as a paesalternative to treat the
mercury contaminated soils on the Site was comgistéh the requirements of the National
Contingency Plan (“NCP”). In accordance with N@P, EPA, in selecting a remedy for a Site,
is required to consider technologies that redueeddkicity and mobility of hazardous substances
as a principal element (40 C.F.R. 8300.430(e)(3afid to develop innovative treatment
technologies where practicable (40 C.F.R. 8430)k)(bhe Mercury Refining property is
approximately one-half acre in size and is bordéned creek and an active railroad. To reach

’Note that under the reviselé minimis settlement, thele minimis parties account for 23%
of the Contributing Waste to the Site.
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and excavate contaminated soil which extends tepéhdof approximately 60 feet, either

specially designed retaining walls would have taons¢alled or the buildings on-Site would have
to be removed at great cost. For these reassngeglas information obtained about general Site
conditions, EPA sought to determine if EK, an inabxe technology, would be effective in
remediating Site soils in-situ. EK offers the pui&l for permanently removing mercury from the
soil. If successful it would have also eliminafeture costs associated with monitoring,
institutional controls and operation and mainteean8uch costs are inevitable with other in-situ
treatment technology such as solidification/stahtion.

Beginning in 2005, EPA worked with Dr. Mark Bricka professor of Chemical
Engineering at Mississippi State University, anceapert on EK, to plan and implement a bench
scale study to determine whether EK could succ#gsfwbilize mercury in soil from the
Mercury Refining Site. The bench scale study wdizoil and groundwater taken from the Site to
best simulate Site conditions. Dr. Bricka compledefinal bench scale treatibility study report in
May 2007. The report indicates that EK would hkbé effective in remediating Site soils.
Because the bench scale study indicated that EK @mueffective, it was retained for detailed
analysis in the FS. However, as discussed in tbpd3ed Plan and the ROD, EPA decided that
on balance, EK would not be the best remedial adtothe Site, primarily because of its greater
cost.

The commentor also suggested that EPA not rulexedvation as a remedial alternative
for the Site. In fact, the chosen remedy inclualegxcavation component for unsaturated soils
exceeding the cleanup level. The Site’s small @b®ut one-half acre), and the fact that it is
bordered by a creek and a railroad has result&dP# ruling out excavation of soils in the
saturated zone. Soil in this zone must be remeatigitee it can present a future risk to human
health at the Site.

15. Comment: EPA should include a ‘re-opener’ for remedy failuréhede minimis
settlement, as it may select electrokinetics (“Elh) innovative technology, as the remedy for
the Site.

EPA also failed to apply “adjustment factors” alaulating the ‘premium’ — EPA’s
guidance “StandardizinQe Minimis Premiums” — calls for inclusion of a cost re-opemnéen the
range of possible site costs is extremely broddA Eust use adjustment factors when there is an
unusually high level of uncertainty regarding regnedsts, including the possibility of remedy
failure. In addition, EPA did not include an expddion of which “adjustment factors,” if any,
were considered and a description of the adjustifaetdrs’ effect on the ‘premium’ decision.

Response: EPA'’s decision not to includede minimis cost ‘re-opener’ would be
appropriate regardless of whether EK is the choseredy because tlie minimis settlement
includes a 100% premiunEPA’s July 7, 1995 guidance, “Standardizing theNDeimis
Premium” directs regions to consider a 100% premilran no cost re-opener is included in the
settlement whether the settlement is reached prB-BxQpost-ROD. This guidance also states
that if the presumptive premium of 100% (for setidats with no cost reopeners) is not utilized,
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certain site-specific adjustment factors may bealusaletermine an appropriate premium. Since
EPA utilized the presumptive 100% premium, it wasecessary to apply the adjustment factors
(remedy costs, magnitude of orphan share and adlstation) nor would it have likely changed
the outcome. None of the adjustment factors wsuéfitiently outside the normal range that the
use of the presumptive premium would be consideraggpropriate.” (“Standardizing the De
Minimis Premium”, p.6.) As stated previously, thginalde minimis settlement offer was
prepared after the Rl was complete when the extecintamination and the media to be
addressed was known. EPA accounted for the rahgessible site costs by taking the average
cost of the two likeliest remedial alternatives amduding costs associated with cleanup in the I-
90 Pond even though no determination was made &kéther such a cleanup was necessary.
EPA believed that the 100% premium would more t@rer any possibility of remedy failure.
(Note that as discussed below, the revdethinimis settlement offer is based on a future cost
estimate for the remedy selected in EPA’s Recordegfision for the Site and still includes a
100% premium.) In any event, EPA does not believ®appropriate to consider the magnitude of
the orphan share in setting the premium becausergian share is borne among all PRPs at the
Site and all PRPs that settle will receive the lienéthe orphan share compensation consistent
with EPA’s orphan share guidance. Nor does EP&Welit is appropriate to adjust the premium
based on the relative uncertainty in the wasteation since there was minimal uncertainty about
the quantity or the toxicity of the waste contréxito the Site by the PRPs.

16. Comment: EPA’s selection of a highly uncertain and unproxemedial technology,
i.e.,, EK, shifts to ‘the Group’ the risk that the remeatjl be more expensive than anticipated.
EPA’s 1995 guidance document states teaninimis settlements contain few re-openers “but
otherwise shift to EPA and other PRPs the risk ttatremedy will be more expensive than
anticipated.” This is unfair.

Response:  Now that EPA has selected a remedy for the Sigerehised settlement offer
is based on cost estimates in the ROD. ConsigtiémtEPA guidance and the statutory
preference for earlgle minimis settlements, EPA is aware that this approachhepdtential for
shifting the risks among the PRPs.

17. Comment: EPA should revise sections of ttheminimis AOC to clarify that thele

minimis settlement does not cover any possible remediatinoh may someday be required in
Patroon’s Creek and the I-90 Pond. EPA does natipate future remediation in these

areas because it can not link contamination inetla@eas to the Site. The AOC is not clear on this
and appears to provide a broader covenant. Sgabifa commentor suggests changes to the
following sections of the AOC:

A. Section Il, Statement of Purpose should besex\/to state that the AOC is intended to
be a final settlement between parties and EPA reitfjard to the Site and for response
costs to be incurred at the Site...” and elimimaterence to “at or in connection with the
Site”
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B. The definition of ‘Site’ should be amendednolude the following language — The
“Site does not include any portion of Patroon Creethe 1-90 Pond extending beyond
property owned by Mercury Refining Company...”

C. Section XI, ‘Reservation of Rights’ should bmemnded to include a reservation for
liability for contamination of Patroon Creek or th80 Pond.

D. Section XIlll, ‘Effect of Settlement’ should beuvised to specifically exclude potential
liability for contamination in Patroon Creek or@0-fond ... from the “matters addressed”.

Response: EPA does not believe that it is necessary tludethe suggested changes in
the revised settlement document. EPA carefullgistithe Unnamed Tributary, Patroon Creek
and 1-90 Pond and while it has determined thategediments in the Unnamed Tributary need
to be cleaned up, no cleanup will be necessaryan-80 Pond or Patroon Creek. The ROD calls
for sampling of fish, surface water and sedimemtBatroon Creek, the Unnamed Tributary and
the 1-90 Pond to assess impacts on the biota @maual basis for five years and thereafter
depending on the first five years of data. Thea obshis sampling is included in the cost of the
remedy and therefore included in the revised cstahate for the revisede minimis settlement.

If, in the unlikely event additional work is reqed due to changed conditions, EPA believes that
the premium to be paid by tlde minimis parties is more than sufficient to cover their exdjve
share of this potential cost.

18. Comment: EPA’s allocation of liability was based solely omaste-in calculation
without any consideration of the dates thatdéeninimis PRPs sent mercury and/or mercury
bearing materials to the Site.

A. EPA’s RI Report and other technical documengsdived from DEC) indicate that
contaminant levels at the Site either stayed theesar decreased after Mereco installed a
new retort oven and container storage buildingd83L There is no evidence of violations
or spills after 1993 and elemental mercury wasicoeid at depths underlying the
footprint of the former retort facility at the Sit€he RI showed no change in the
concentration or distribution of mercury at theeSitat can be attributed to releases
occurring after 1993, therefore substances broafjét 1993 had no hazardous effect
(CERCLA 8122(g)(1)(A)(ii)).

B. Review of the Site history, remedial actionshat Site, sampling events and field
observations of surface soil, sub-surface soilsadiments lead to the conclusion that
most impacts described in the RI Report were ptadamto releases that occurred prior to
the remedial actions and the operational improveésnerade by Mereco in 1985, 1989

and 1993.

C. The Third Third Land Ban Rule required thatnadircury-containing RCRA wastes be
retorted. The commentor’s predecessor, with otlpettioned for emergency rulemaking
to amend the treatment standard due to lack oftristailities and due to fact that those
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that existed were known to be contaminated siE3A denied the petition and ENSCO
[the commentor] was required to send its RCRA vgagteercury) to Mereco.

D. The timing of the contribution of mercury to t8ée is critical for determining the
hazardous effects of the substances contributeddarty (CERCLA 8122(g)(1)(A)(ii)).

E The majority of the cleanup costs should begaamn parties that sent waste before
1993. Ignoring this factor is unfair and placesuajustifiable burden on the parties that
sent waste to the Site after 1993.

F. The parties that contributed materials to tite &ter 1993 should qualify ake
minimis parties regardless of their contribution by weighhis would be fair and
consistent with EPA guidance and CERCLA 8122(gRl){)-

Response:  While EPA does not disagree that much of the comtatmon occurred before
the container storage building was built and the retorts were operational, we also know that
until the new retorts were operational releases fiioe retorts continued unabated. These
releases were directly from the stack as well @s fmercury re-condensing on the walls of the
building and sliding down the side walls onto theugd. As the ROD indicates, the bulk of the
contamination that will be addressed in the remexdiaon lies in the immediate vicinity of the
old retort building and surficially in a broadeear Thus, while the occurrence of spills leading
to releases to the environment from storage of M@Rkhe new container storage building was
probably diminished, our concern is really morergeases from the old retorts. EPA conducted
a further investigation into Site operations antkd®ined that after February 15, 1994 (not 1993
as the commentor states) the new retorts begaatiperEPA reviewed documents and spoke
with both NYSDEC and EPA employees who had occasianspect the Mereco facility
between February 1994, when the new retort becgmetonal, through May 1998 when
Mereco ceased processing mercury. While there s@ree very minor releases which were
reported on Mereco’s Toxic Release Inventory afternew retorts were operational, EPA’s
investigation found no further information showiigit mercury brought to the Site from
February 1994 through May 1998 contributed to that@mination that needs to be remediated at
the Site. Since the TRI shows some evidenceledses after February 1994 and because
Section 107(a)(3) of CERCLA, 42 U.S.C. 9607(a)(@/dk liable “any person who by contract,
agreement or otherwise arranged for disposal atrtvent ... of hazardous substances” at a
facility, and the same hazardous substances @rcdse mercury) is present at the Site, for
settlement purposes only, EPA has amended the wwabks$eto discount the amount of MCM
brought to the Site from February 15, 1994 throMgly 1998 by 85%. As a result, rankings have
changed and certain parties that were major patesowde minimis. (see attached revised
settlement offer).

As to the comment that EPA should adjust the waslist for waste sent to the Site after the
1985 clean-up, for the foregoing reasons, EPA doésgree that conditions and practices at the
Site changed after the 1985 cleanup, as suggestbd comment, to warrant any reduction for
waste brought to the Site after that date.
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With respect to the comment regarding EPA’s devifidhe petition for emergency rulemaking to
amend the treatment standard under the Third Tlandi Ban Rule, neither EPA’s denial of that
petition, nor the rule itself, required that meseeontaining waste be sent to Mereco; only that it
be retorted. Contrary to the commentor’s asseritA did not require parties to use the Mereco
facility and its MCM could have been sent elsewhere

EPA disagrees with the comment that the timindhefdontribution of mercury is a toxicity issue
under Section 122(g)(1)(A)(ii) of CERCLA becauskhalzardous substances analyzed were
mercury. The real issue is whether the mercury teetine Site after February 1994 contributed to
the contamination driving the response action.



